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THE CASE FOR A PRESUMPTION OF JOINT PHYSICAL CUSTODY

Strengthens families

Research shows that when parents are awarded joint custody of their children, they maintain more contact and greater involvement with their children.1 While contact with parents who are given only visitation privileges with their children tends to drop off—often falling off completely within a couple of years after a divorce—both parents maintain greater continuing contact and involvement with their children when they are awarded joint custody of their children. Joint custody also produces better relationships with step-parents and extended family, and produces greater overall family cohesion.2

Contrary to what you might think, joint physical custody does not increase levels of conflict and anger between divorced or separated parents. Instances of conflict and anger are no higher in joint physical custody situations than they are when one parent is awarded sole custody and the other parent is given visitation.3 As any experienced family law attorney or judge can attest, sole custody and visitation awards do not exactly insulate a couple from conflict and anger. Most post-decree litigation involves couples with a sole-custody/visitation arrangement, not joint-custody couples.4

Of course, joint custody will not be the appropriate resolution in all cases. In situations where the level of parental conflict is so high that it has an adverse impact on the child (such as cases involving domestic violence), it may be in a child’s best interest to order sole custody to one parent rather than joint custody to both. That’s why the draft legislation calls for the presumption of joint custody to be rebuttable.

Improves child support compliance

Researchers have found a positive correlation between the frequency of a parent’s contact with a child and the payment of child support. That is to say, the more frequent, regular and flexible the time a parent is permitted to spend with his child, the more likely he is to meet his child support obligation in full and on time.5 In terms of voluntary compliance, fathers who have little or no contact with their children after a divorce pay only about 34% of their child support, while fathers with regular contact pay 85% or more of theirs.6.  

Only about one-half of fathers who are denied access to their children comply with their child support obligations, and less than half (46%) of mothers with sole physical custody receive all court-ordered payments of child support over the course of a year. By contrast, the highest level of child support compliance has been found to occur in situations where the parties have been awarded joint physical custody of their children.7 One study found that 30% of mothers with sole physical custody reported a total absence of child support payments over a twelve-month period, 13 while the percentage in joint physical custody cases was zero (0%.)8 That is to say, parents with a joint physical custody arrangement can always count on the other party’s compliance with his child support obligation, while 30% of sole custody parents cannot.

“On the average, sole custody mothers reported receiving 63 percent of what they were owed. For joint legal/maternal residential custody and joint residential custody parents, the percentages were 81 and 95 percent, respectively. Phrased somewhat different, 31 percent of the mothers with sole custody and 20 percent of those with joint legal/maternal residential custody reported receiving no more than half of what they were owed. There were no instances in which fathers with joint residential custody were reported to have met less than half of their support obligation. Thus, when child support was ordered in a case calling for joint residential custody, this obligation was typically met.”9 

“the best payment patterns [are] exhibited by those with joint residential and joint legal arrangements. Patterns for absent fathers with sole maternal custody arrangements [are] the least favorable....”10

In terms of child support compliance, “mothers with joint residential custody [are] significantly better off than their counterparts with sole custody.”11 
It is sometimes asserted that proponents of joint physical custody are really only interested in avoiding their child support obligations. The same sort of cynical charge could be made against the proponents of sole custody—that they are really only interested in money. The truth, though, is that most parents, whether they are advocates of sole custody or joint, want to retain custody of their children because they love them. In fact, most parents who succeed in obtaining joint physical custody are actually more likely to pay child support in full and on time than parents who have only been given visitation privileges with their children. Far from being miserly, selfish deadbeats, proponents of joint custody are simply parents who desperately want to remain real and substantial parents to their children, not merely visitors.  

“Joint custody is an effective policy alternative for ensuring that child support payments are met. The primary reasoning behind this conclusion is that the available evidence shows that under joint or coparenting conditions, post-divorce relationships of fathers, children and mothers produce better adjusted people who feel as if they are being treated more equitably.”12

Joint custodians are more financially responsible because they find it more personally rewarding to maintain a relationship—including a financial one—with their children than do parents involved in traditional sole custody arrangements.13 

By continuing the judicial preference for sole custody, we are denying children their child support—both because it means we are depriving them of needed emotional and psychological support from both parents, and because it fosters lower rates of compliance with financial child support obligations. 14

Reduces welfare dependency and enhances the economic status of women and children

Absence of child support payments from the other parent is a major contributing factor to welfare dependency.14  Since joint physical custody stimulates compliance with child support obligations, it reduces the need for institutional supports, such as welfare, and enhances the financial standing of both women and children.15 
It might be thought that joint physical custody would entail more expense, since it means that two households must be maintained for the child rather than one.16 However, the additional cost of maintaining two households instead of one applies in every situation in which parents divorce or separate; it is not unique to joint physical custody situations. And whether a parent is only a “visitor” parent or a joint custodian, he is still going to have to provide a room for the child on those occasions when the child is either in his care or participating in an overnight “visit” at his home. Joint custody doesn’t reduce the amount of the financial or material benefit a child receives from each parent; it merely apportions it more equitably between the parents. 
In a similar vein, it is sometimes argued that joint custody will reduce the dollar amount of child support that is provided for a child. That is not the law of this State. Joint custodians still have child support obligations; it’s just that their obligations are calculated in a way that takes account of both parents’ income, resources and needs. And that is how child support is supposed to be calculated, anyway.17
Because child support is more regularly and frequently paid, and because a presumption of joint custody can be expected to reduce the costs of litigation (see below), a presumption of joint physical custody would make a greater total amount of money available to both parents to spend on their children. Many Minnesotans go into very great debt—sometimes paying hundreds of thousands of dollars to attorneys, custody experts, and so on-- trying to ensure that they will continue to have a significant relationship with their children after a divorce or separation from the other parent. That money could be used in better ways, such as to save for a child’s college education. 
Requiring fathers to assume a greater share of child-care responsibilities following a divorce or separation will also free up time for women to devote to their careers and professional development. By freeing her to pursue a career other than homemaker, an award of joint custody gives children the benefit of two incomes instead of only one.
To the extent the parties are able to coordinate their schedules, joint physical custody arrangements would also decrease the need for paid child-care, thereby making even more money available for both parents to spend directly on their children. By the same token, it would reduce dependency on State-funded child-care assistance subsidies. 
Studies of couples with joint physical custody show that women involved in such arrangements are not dissatisfied with the level of support they receive. As one pair of researchers put it, “we found no evidence that joint custody was harmful to the economic interests of women and

children.18

Lowers divorce rates

Data from the National Center for Health Statistics show a decline in divorce rates following a State’s adoption of laws mandating or encouraging joint custody awards. “States with higher levels of joint custody had an average four-year decline in the divorce rate approximately double that for states with medium levels of joint custody” and the percentage decline in the divorce rate over the same period was eight times greater in States with high levels of joint custody awards as compared to the percentage decline in divorces in States with low levels of joint custody awards.  Figure 1 summarizes the findings of a study of nineteen States after their enactment of joint custody laws, confirming that there is a positive correlation between awards of joint custody and a decline in divorce rates within five years thereafter.19   
[image: image1.emf]
There are several reasons why joint custody reduces the divorce rate. If a parent considering a divorce is advised that a judge will not likely permit him to have the child all to himself, and that the other parent will continue to be involved with the children, that parent may decide that it is easier to try to work out their marital difficulties and remain married. 
It has also been observed that because sole custody of a child represents an economic asset for the custodial parent to the extent that child support payments exceed the cost of raising a child, presumptive sole custody laws actually provide an incentive to divorce, in those States where child support awards exceed children’s actual needs.20 
The fact that presumptive joint custody makes it more difficult for a vindictive parent to gain an unfair bargaining advantage by threatening to take the children away may also reduce the incentive to divorce. 
Finally, there is the simple fact that children raised by single parents are more likely to get divorced as adults. It has been found, for example, that daughters raised in father-absent homes are 92% more likely to divorce.21

Healthier, happier parents

While the health and happiness of parents certainly should not override considerations about what is in a child’s best interests, it is generally true that healthier, happier parents produce healthier, happier children. 
In part because of the avoidance of custody litigation, joint custody parents experience less overall stress in their lives.22 Joint custody also eases the emotional and financial strain of raising children alone.23

By contrast, sole custody awards have the effect of generating feelings of inadequacy, often with the result that parents begin to feel awkward or ill at ease with their children.24 Parents who are awarded joint physical custody experience less emotional loss, depression, grief, anger and role discontinuity.25 
“[T]o expect mothers to be dependent economically on their divorced spouses neglects their capabilities to become self sufficient...and in fact may promote attitudes of learned helplessness. To expect fathers to continue to provide for the child’s well-being [only] through child support payments...neglects the father’s capacity to contribute directly to the child’s well-being and may promote anger, resentment and a sense of ‘taxation without representation.’ For many fathers, the orientation is that of a second class citizen placed outside the child’s mainstream, useful only as a source of continued financial support.”26

An award of joint custody respects both parties’ rights and equal dignity as parents, and avoids wounding either parent’s self-esteem. In cases where joint custody has been ordered, both mothers and fathers have generally expressed satisfaction with it.27 “Parents in successful joint custody situations feel better about themselves, feel better about each other and, as a result, they feel better about the child.”28 
Overall, “parents tend to express high levels of satisfaction with joint physical custody.”29  84% of parents with joint custody report overall satisfaction with it.30 Both mothers and fathers express greater satisfaction with joint custody than their counterparts with sole physical custody.31  
“Part of the satisfaction that parents report with a joint physical custody arrangement [is] related to respite care. The fact that the other parent has custody of the child for a significant portion of the time gives each parent an opportunity to catch up on other obligations and participate in some activities that are enjoyable. This in turn seems to improve their ability to have ‘quality time’ with their children when the children are with them. Thus...parents in joint physical custody arrangements reported significantly less difficulty finding time to engage in meaningful activities with their children than did parents in sole custody arrangements.”32  
Joint custodial parents, and particularly mothers, have more time to pursue other activities and for social support.33  
Because joint custody treats both parents as equals, rather than as victor and vanquished, joint custodial parents tend to treat each other with more respect and less resentment. Meanwhile, 50% of their counterparts in sole custody situations actively try to sabotage the other party’s relationship with their children.34 
It has also been shown that mothers with joint custody are more likely to become repartnered following a divorce or separation than mothers with sole custody. “Greater opportunity for courtship afforded mothers who do not hold sole responsibility for their children is a potentially important consideration because marital status is one of the best predictors of adult mental health.”35 In turn, children of mothers who move quickly to a new relationship exhibit higher rates of social competence and direct less negative behaviors to their residential parents than children of mothers who postpone courtship following marital disruption.36 Repartnering also decreases the amount of time children spend in poverty.37 
Promotes responsible fatherhood 
According to federal lawmakers, “Responsible fatherhood includes active participation in financial support and child care”38 and States should be encouraged to adopt legislation promoting responsible fatherhood. This is significant recognition of the fact that responsible parenting means more than earning and paying financial support. It also means taking part in the actual day to day care of the child. Since responsible fatherhood means “active participation in child care,” States should be encouraged to adopt joint physical custody as the norm in every case in which abuse or neglect is not a factor. 
A presumption of joint physical custody would encourage the best in all of our citizens, declaring that as a society we expect both parents to be actively and substantially involved in their children’s development. Joint custody will impel more fathers to take an active and involved role in child-rearing. 
Better academic performance 
Children raised by a divorced single parent are significantly more likely than average to develop problems in school.39 On the other hand, children raised in intact families or in families in which both parents are actively involved in parenting, demonstrate better academic performance.40 They get better grades than children in single-parent families41 and score dramatically higher on college entrance examinations.42 
Children raised in father-absent families score significantly lower on IQ tests than those with fathers present.43 Children in father-absent homes are about twice as likely to have to repeat a grade in school.44 They are more likely to be absent from school and have more suspensions, expulsions and truancy.45 They are also more likely to drop out of school.46 This is true even when race, education, poverty, place of residence and other socioeconomic factors are equal.47 
Even at as young as six months of age, the more interaction a child has had with both his father and his mother, rather than just his mother alone, the higher his mental competence.48 
Reduces risk of drug and alcohol dependency 
Children raised by a divorced single parent are significantly more likely than average to develop drug or alcohol dependency.49 
Reduces number of runaway and homeless children 
Children raised by a divorced single parent are significantly more likely than average to run away from home.50 
Reduces risk of teenage pregnancy 
Daughters from father-absent homes are 2.5 times as likely to have a teen birth and twice as likely to have a teenage birth out of wedlock, even controlling for differences in socioeconomic backgrounds.51
Reduces domestic violence 
Because boys from father-absent homes grow up to be more demanding and to develop more coercive relationships with their mothers, 52 it can be expected that joint physical custody, when fully implemented, will reduce the overall rate of domestic violence. 
Opponents of joint custody sometimes worry that it will provide more opportunities for domestic abuse. However, there is no greater risk or opportunity for abuse in joint custody situations than in sole custody situations. 
In most cases, domestic abuse will not be an issue. In those cases where it is, however, the draft legislation does not require an award of joint physical custody. In those situations, the presumption is rebutted. 
Because joint custodians experience less depression, anger and stress, and because it is in sole custodian situations that parents actively try to sabotage each other (see above), it can be expected that joint custody awards will actually result in less overall domestic violence, not more.  
Promotes gender equity 
A presumption of joint custody respects the equal rights of each parent and their children. Sole custody treats parents unequally, and presumptions favoring that result are constitutionally suspect53 and unfair to parents of both genders. 
It is unfair to fathers because, as the presumption is applied in practice, it has the effect of stripping them of their essential value as a parent and relegating them to the status of “visitor.” It is unfair to mothers because it has the effect, in practice, of imposing the entire burden of child-rearing on the mother. It binds women to the strictures of the stereotypical gender role of homemaker (as expressed in the old aphorism, “A woman’s place is in the home”), while at the same time making them financially dependent on men. Joint custody liberates women from the confines of that role stereotype and, by requiring men to assume some of the caretaking responsibilities, gives women more time and opportunity to become economically independent and pursue careers outside the home. 
At a time when women and men are both working outside the home in roughly equal numbers, it no longer makes sense to ascribe “stay-at-home parent” status to one and “visitor’ status to the other. Likewise, at a time when men have become much more involved in child-raising54 than they were when women were full-time stay-at-home child-raisers, it no longer makes sense to ascribe mere “visitor” status to either of them. In view of the dramatic changes that parental roles have undergone, the law of custody needs to be updated to reflect the modern reality, not outmoded gender role stereotypes.55 
Reduces unemployment 
By redistributing child-rearing responsibilities so that the entire onus does not fall on one parent, joint custody, when fully implemented, should have the effect of substantially reducing the unemployment rate. In addition, because children whose fathers are not substantially involved in their lives are 1.5 times more likely to be unemployed in their teens and twenties,56 it can be expected that more involvement of fathers with their children in this generation will result in fuller employment in the next. 

Reduces teenage suicides 

Children raised in father-absent homes are more likely to commit suicide.57 
Reduces litigation and eases the burden on courts 
Since it ensures each parent his or her right to retain a significant relationship with his or her children, it can be expected that presumptive joint custody will have the effect of reducing the volume of custody litigation in the courts. Parents would no longer be forced to prove that the child’s other parent is bad or unfit in order to retain their own right to a continuing relationship with their children. This monumental perversion of the law has been sorely in need of reform for a long, long time, and piecemeal efforts to address it (such as by authorizing the development of parenting plans and the use of mediation) have not been effective. Nor can they be. 
A joint custody presumption will also help overcome the problem of vagueness inherent in the “best interests of the child” standard, and the resulting arbitrariness of custody decisions.58 By injecting some certainty into the law and its application, litigation and relitigation will be reduced, thereby decreasing costs to the parties and to the judicial system,59 and reducing the harm to children that litigation entails.60
A reduction in custody litigation can be expected to reduce the motivation to use children as courtroom pawns, a practice that is known to have an especially harmful impact on children. Moreover, “[w]here both parents are reasonably fit, determining who will make the ‘better’ custodian is often time-consuming and difficult. Some judges simply are not well-suited, either by training or by temperament, to make this kind of decision.”61  
Contrary to the fears expressed by some early opponents of joint custody, presumptive joint physical custody has been found to result in less litigation, not more. It is the sole-custody with- visitation arrangement that generates more litigation and relitigation of issues.62 This is consistent with the finding (see above) that it is parents involved in sole custody arrangements, not joint custodians, that actively try to sabotage each other’s relationships with their children.
Encourages cooperation

One of the principal arguments that critics of joint custody use goes something like this: Joint custody requires cooperation to work; but joint custody produces conflict; therefore, joint custody should never be awarded.  
There are several flaws in this argument. 
First, it should be noted that the same thing could be said about sole custody with rights of visitation: Sole custody with visitation requires cooperation to work. Sole custody with visitation creates conflict. Therefore, sole custody with visitation should never be awarded.  
There is no logical reason why cooperation should be deemed any more necessary when a parent’s time with his child is called “physical custody” than when it is called “visitation.”63 Sole custodial and visitor parents have proven themselves to be very adept at interfering with each other’s parenting time.  
Next, it is not at all clear that the possibility of conflict is a valid reason for abrogating 50% of the population’s custodial rights. Conflict is to be expected in every relationship. It is present even in intact families. Conflict exists for a reason; it serves a purpose. Psychologists are in universal agreement that some degree of conflict is healthy and, many would say, necessary for the maintenance of an enduring relationship.  
Courts and, more recently, mediation programs, have been set up to help people resolve conflicts in those cases in which they have been unable to do so on their own. Courts resolve conflicts between sole custodians and visitors all the time. It is disingenuous, therefore, to maintain that the possible need for judicial resolution of a conflict arising out of a court order means that such a court order should never be issued in the first place. 
Finally, the assumption that joint custody creates conflict is wrong. The American Psychological Association reports that joint custody couples actually experience less conflict than parents who are involved in a sole-custody-with-visitation arrangement.64 This makes sense, given that it is only the sole custody arrangement that requires one parent to be a winner and the other parent to be a loser. It also stands to reason that this would be the case because joint custody enables a shift of focus from one’s own interests to those of one’s child, thereby encouraging mature behavior and discouraging divisive, childish conflict.65  
Requiring courts to award only one parent custody forces the parties to assume adversarial positions toward each other. Instead of looking for ways to resolve problems, they focus on finding fault, keeping records of past wrongs, and trying to find mud to sling at each other in court. If joint custody is the presumption, then one of the things a party would need to allege and prove to overcome it would be the other party’s unwillingness or inability to cooperate. Knowing that an unreasonable unwillingness to cooperate could impair one’s own chances for winning custody provides an incentive for parties to behave in a civil and cooperative manner toward one another. 
“Mindful of the fact that equality of parenting privilege will be the cornerstone of court decisions, parents are likely to be far more cooperative in pre-trial mediation, and may avoid litigation all together. If on the other hand, either of the potential litigants forecasts an advantageous position in court, their involvement in meaningful mediation may be severely compromised, and the efforts of even the most skilled mediators may be thwarted.”66  
Research studies have shown that joint custody couples experience less ongoing conflict. “In fact, it was the sole-custody parents who reported higher levels of current conflict.”67 Conflict was found to be highest in arrangements where father contact is low. Somewhat surprisingly, mother satisfaction with custody arrangements was also found to be highest in high father-contact situations68—suggesting, once again, that joint custody benefits mothers at least as much as it benefits fathers. (See above.) 
In any event, the one thing the research in this field has established for certain is that there is no greater conflict in joint custody arrangements than there is when sole custody is ordered.69

Reduces crime 

By reducing resentment and anger between parents, it can be expected that joint physical custody will reduce the incidence of parental kidnapping, abduction and deliberate interference with parental rights.  
In addition, joint physical custody can be expected to reduce juvenile crime rates. For example, it has been found that most gang members come from single-parent families, and that both girls and boys are twice as likely to end up in jail if they come from single-parent homes than if they come from homes in which their fathers are substantially involved in their lives.70  
73% of adolescent murderers come from father-absent homes, 90% of adolescent repeat arsonists live in father-absent homes, and overall rates of juvenile delinquency are higher in father-absent homes.71 In general, and even controlling for other factors such as poverty, the less contact a child has with his or her father, the higher the rates of violent crime.72  
80% of rapists who rape out of anger and rage come from father-absent homes.73

Healthier, happier children

Of course, the overarching consideration is always what kind of custody arrangement will best serve the child’s interests. Some of the ways that children would benefit from a presumption of joint physical custody have been laid out above. In addition, there is overwhelming evidence that children adjust to their parents’ divorce or separation better when joint physical custody is awarded than when sole custody is awarded to one parent subject to the other parent’s right to visitation.74  
Critics of joint custody sometimes express a concern that switching between households will confuse children, or that children will experience loyalty conflicts.75 The research, however, does not bear this out. “One of the most important predictors of child adjustment following divorce appears to be the amount of contact the child has with the out-of-home parents”76 The more frequent and regular such contacts are, the better the child’s relationship with both parents is, and the happier and healthier the child becomes as a result.77  
“Joint custody parents tend to have more contact with their children and share more activities with them than noncustodial parents in sole custody situations,”78 while noncustodial parents typically become less and less involved with their children as time goes by.79 Joint custody counteracts the latter tendency and provides children the benefit of the former.80 
In terms of child to parent affection, children in joint custody families are almost identical to children in intact families, suggesting that sole custody children may be more insecure about their relationships with their parents, and that sole custodial parents may be leaning more on their children for emotional and physical support. Such children “may respond by doing nice things for their parents, and offering them more support and affection than children in two-parent or equal custody families....It is also possible, however, that children in sole custody families do more for their parents because they fear losing them. These children, because of the trauma of divorce, and the loss of one parent already, may feel that they have to be nicer to the remaining parent in order to avoid losing him or her as well. Young children especially may attribute the divorce to their own behavior, and may try to be very good to the remaining parent in an effort to ‘correct’ the problems that they perceived as leading to the divorce.”81 Needless to say, these kinds of conditions, while perhaps well-suited to a sole custodial parent’s interests, can hardly be said to be healthy in terms of children’s adjustment to divorce and developmental health. Joint custody, by contrast, focuses not on the custodial parent’s need for emotional support, but on the child’s need for it, a need which is best met by allowing the child the maintain a continuing relationship with both of her parents.82 
Children in single-parent homes have been found to be nearly four times more likely to need help for emotional or behavioral problems than children who maintain regular and substantial contact with both of their parents.83  This is no insubstantial finding, when it is realized that more than a quarter of America’s children—nearly 17 million—do not live with their fathers.  
The beneficial effects of dual parent contact begin from the time a child is born. It has been found that the more frequently a father visits a prematurely born infant, the more rapidly the child gains needed weight and becomes healthier, and the better the infant’s social-personal development and ability to adapt, even when the infants had not had more maternal contact.84  By the age of 6 months, the more interaction a boy has with both parents, the higher his mental competence and psychomotor functionality, and the more trust and verbal openness he displays.85 
“[T]he amount of time a father spends with a child is one of the strongest predictors of empathy in adulthood.”86 Boys in father-absent homes score poorer on social competence tests and are less popular with their peers.87 
Most preschool children admitted to psychiatric hospitals come from fatherless homes; and 65% of juveniles and young adults in state-operated institutions come from father-absent homes.88  
Elementary school children from father-absent homes are more likely to have nightmares, have greater anxiety, be less popular with peers and be more hostile to adults. They’re more likely to be dependent, inattentive and either aggressive, withdrawn or both. On the whole, they are poorer at social skills and communication.89  
Girls who do not have substantial contact with fathers after a divorce are more hyperactive, headstrong and antisocial and both boys and girls tend to develop dependent personalities.90 
Children in father-absent homes are more likely to suffer chronic asthma.91 
Girls from father-absent homes are less comfortable in their relationships with men, more likely to be either extremely withdrawn or overly aggressive and flirtatious.92 
Children identify loss of contact with one parent as the worst effect of a divorce, and the one arrangement with which children are the most intensely dissatisfied is visitations limited to every other weekend.93 Children generally express greater satisfaction with joint physical custody arrangements.94 Children of joint custodians have higher self-esteem, are less excitable and more patient.95  
The overall adjustment of children of joint custodians is similar to that of children in happy, intact families.96  
The children of joint custodians are more likely to be happy with the amount of time they spend with each parent.97 
Joint custody results in less sibling rivalry and fewer negative attitudes toward parents.98 
Children of joint physical custodians feel less rejected by their parents.99 Children living in joint physical custody situations tend to report feeling loved by both parents and attached to both parents.100  
Some of the feelings that psychologists have identified as being commonly experienced by children of sole custodians include: resentment of custodial parent, leading to heightened adolescent revolt; unrealistic idealization of the noncustodial parent, which can sometimes lead to traumatic disappointments later in life; “crazy-making” insofar as parents’ words and actions do not correlate; speculation about the missing portion of one’s parental self, leading to lifelong identity confusion; blaming the custodial parent for child’s feelings of loss or abandonment generated by the relegation of the noncustodial parent to the status of infrequent visitor; disturbed relationships with others, especially members of the opposite sex, further justifying resentment of parent; distrust or disdain for courts and disrespect of laws and the legal system; development of cynical and pessimistic attitudes; dependency, often deliberately induced by the custodial parent to ensure retention of custody; unwarranted expectations; and rage. The rage element is considered particularly dangerous, because it is often constrained until adulthood triggers or unleashes a hidden rage the potentiality of which the individual may not be equipped to recognize and control. 
A child’s need for both parents is most critical at the time of divorce or separation, because of the greater insecurity caused by the divorce itself, along with feelings of loss, abandonment, selfblame and so on. 
As has been noted previously, joint custodians tend to become repartnered following a divorce or separation more quickly than sole custodians do. And children of mothers who move quickly to a new relationship following a divorce or separation exhibit higher rates of social competence and direct less negative behaviors to their residential parents than children of mothers who postpone courtship following marital disruption.101  
Children in joint custody exhibit fewer impulsive behaviors.102 
Allowing children to continue both parental relationships on a frequent and predictable basis is beneficial for children.103 
Mothers and teachers both report significantly fewer emotional and behavioral problems in boys from joint physical custody homes than in boys from sole custody homes. Boys in joint custody situations are also better able to accept the reality of their parents’ divorce and less preoccupied with fantasies regarding potential parental reconciliation.104 Overall, adjustment to divorce is better when children have frequent continuing contact with both parents, a process which researchers have described as “hampered by the tendency of the noncustodial father to withdraw following divorce.”105 
Overall, research studies show that children of joint custodians are better adjusted than children of sole custodians on each of the following measures: general adjustment; family relations; self-esteem; emotional adjustment; behavioral adjustment; and divorce-specific adjustment.106 
“[C]hidlren in joint custody are better adjusted, across multiple types of measures, than children in sole (primarily maternal) custody. This difference is found with both joint legal and joint physical custody and appears robust, remaining significant even when testing various categorical and continuous qualities of the research studies as

moderators.”107 
Mothers, fathers, children, teachers and clinicians all rate child adjustment as better in joint custody settings. The fact that mothers have made this observation is particularly telling, inasmuch as mothers could be expected to perceive joint custody as a loss of expected control as primary custodians of children. However, researchers have found that mothers are just as likely as clinical evaluators to perceive joint custody as beneficial to their children’s adjustment.108 
“There is absolutely no evidence that children’s psychological adjustment or the relationship between children and their parents are harmed when children spend overnight periods with their other parent. Indeed, there is substantial evidence regarding the benefits of these regular experiences. Aside from maintaining and deepening attachments, overnights provide children with a diversity of social, emotional and cognitively stimulating experiences that promote adaptability and healthy development.  In addition, meaningful father-child relationships may encourage fathers to remain involved in their children’s lives by making them feel enfranchised as a parent....”109 
“Unfortunately, the concept of location-engendered stability (one home, one bed) has been incorrectly overemphasized...without due consideration for the greater significance to the child of the emotional, social and cognitive contributions of both parent-child relationships. Living in one location (geographic stability) ensures only one type of stability. Stability is also created...by the predictable comings and goings, regular feeding and sleeping schedules, consistent and appropriate care, affection and acceptance from both parents.”110 
In short, the “instability” that judges have feared would result from awards of joint custody has actually been severely magnified and exacerbated by their own predilection for making awards of sole physical custody. What Minnesota judges have failed to understand is that a continuing, full relationship with both parents, not year-round confinement to one specific geographic location, is what gives children their needed stability. In every respect, and on every measure, having one single geographic “home base” has been found to be far less important to a child’s development and well-being than continuing his or her relationships with both parents in a meaningful way. Obviously, joint physical custody is never going to be as good as an intact home, but it is clearly very nearly as good, insofar as the children’s interests are concerned. And, by every possible measure of a child’s best interests, it is a vast improvement over the traditional sole-custody/visitation arrangement.

Children need both parents.
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Working Women and Child Custody Rates in Minnesota and across the U.S.

In custody cases for children of divorce, the mother is usually granted sole custody rather than the father.  This is a reflection of the traditional roles of the father as the breadwinner and the mother as the stay at home caretaker.  However, women entering the workforce have caused a shift in these roles across the nation.

As women, the traditional child caretaker, entered the workforce, the rates of mothers being granted sole custody in divorce has decreased (see figure 1).
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Divorce data from the U.S. Census Bureau and women workforce participation rate from the Bureau of Labor Statistics show a correlation.  As women share the dual responsibilities of breadwinner and caretaker with men, the family courts across the country recognize this by granting custody more equitably between fathers and mothers.  Nationally, the courts have recognized the traditional roles of the genders are becoming outdated.

However, an examination similar data that is specific to Minnesota reveals some interesting trends.  Historically, women have had a greater women workforce participation rate in Minnesota than the nation as a whole (see figure 2).  Yet Minnesota has historically granted mothers sole custody at a much higher rate than the rest of the country.  As women in the workforce have increased in Minnesota, the custody disparity with the rest of the nation has also increased (see figure 3).  Minnesota is going in the opposite direction than the country as a whole in recognizing outdated gender stereotypes.

The result is the marginalization of fathers in Minnesota.  Nationwide, courts have recognized the changing gender roles by granting fathers sole custody at an increasing rate (see figure 4).  Minnesota lags far behind the nation in this regard and trends reveal the problem is increasing.
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Since the Minnesota courts are not following the rest of the nation’s courts in recognizing the dual and competing responsibilities of breadwinner and caretaker, this amounts to a state sponsored recognition that a women’s place is in the home rather than the workplace.  Women wages, both those with and without children, are being suppressed because the state’s courts view women as inferior employees by viewing women as superior parents.  If the state acknowledges that a working mother is the superior parent due to gender alone, than an employer is justified in paying a woman less because the employer can claim the woman is less committed to the job than a similarly situated man.

If the goal of our society is greater gender equality, Minnesota needs to address the divergences from national trends in child custody cases.

Sources:

U.S. Census Bureau Table Table CH-5. Children Under 18 Years Living With Mother Only, by Marital Status of Mother:

1960 to Present
U.S. Census Bureau Table Table CH-6. Children Under 18 Years Living With Father Only, by Marital Status of Father:

1960 to Present

Women in the Labor Force: A Databook, Report 973, U.S Dept. of Labor, Bureau of Labor Statistics, February 2004
Data provided by the Bureau of Labor Statistics, Office of Local Area Unemployment

Consequences of Minnesota Child Support Guidelines for Children of Divorce, Kathryn D. Rettig and Kerry Kriener-Althen, CURA Reporter, Fall 2003.

SUBJECT: GENDER NEUTRAL, MINNESOTA FAMILY LAWS.

SUBMITTED BY: MN STATE COUNCIL OF MACHINISTS

WHEREAS: 

The problem here in Minnesota is basically of one that is an issue of fairness, Current law Pitts one parent against the other fighting for custody of their children. One parent walks out of family court as the winner, the other parent is turned into a parent with only visitation rights and a monthly support obligation that has no reflection of his/her child’s needs: and

WHEREAS: The losers are our children. Our children have the right and need the love and support from both of his/her fit parents. Only when both parents are actively involved in the child’s upbringing is that child most likely not to become a statistic: and

WHEREAS: Minnesota laws have continued negative effects on fit middle class parents, Current laws do not promote parental involvement with children or give any credit to a parent who is committed to his/her children’s needs. Non-custodial parents with extensive parenting time pay the same as a parent with no parenting time: and

WHEREAS: We believe a very high percentage of the Minnesota labor force would agree that equally fit parents have an equal right to custody and to be an equal part of their children’s life: now therefore be it

RESOLVED: That the 46th constitution convention of the Minnesota AFL-CIO go on record making gender neutral family law reform a legislative initiative for the upcoming session: and, be it further

RESOLVED: That the 46th Constitution Convention of the Minnesota AFL-CIOgoes on record supporting the Presumption of Joint Physical custody of childrento be the “Best Interest of Children standard” and become the law in
Minnesota.
_1171977358.ppt


Figure 3

Comparison of Minnesota Women Workforce Participation Rate and Minnesota Rate of Mothers with Sole Custody, 1986-1999

Source: Bureau of Labor Statistics and 2003 U of M survey







61%


70%


91%


94%


50%


60%


70%


80%


90%


100%


1986 1999


Minnesota Women Workforce Participation Rate


Minnesota Rate of Mothers with Sole Custody





_1171978888.ppt


Figure 2

Comparison of National and Minnesota Women Workforce Participation Rates

Source: Bureau of Labor Statistics







55%


60%


61%


70%


50%


60%


70%


80%


90%


100%


1986 1999


National Women Workforce Participation Rate


Minnesota Women Workforce Participation Rate





_1171977927.ppt


Figure 4

Comparison of National and Minnesota Rates of Sole Physical Custody to Father, 1986-1999
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